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ROGER  B.  TANEY 


For  twenty-eight  years,  from  appointment  as  Chief  Jus- 
tice of  the  United  States  Supreme  Court  by  Andrew  Jack- 
son  in  1836,  until  his  death  in  1864,  nearly  at  the  end  of 
Abraham  Lincoln’s  first  administration,  the  central  seat  in 
that  august  tribunal  was  occupied  by  a tall,  thin,  venerable 
man,  slightly  stooped  with  his  years,  with  careworn  face 
and  large  luminous  eyes.  That  man  was  Roger  Brooke 
Taney,  who  was  born  in  Calvert  County,  Maryland,  about 
ten  miles  from  Prince  Fredericktown,  the  county  seat,  on 
March  17,  1777,  and  who  died  in  the  City  of  Washington  on 
October  12,  1864.  His  life  spanned  the  country's  history 
from  the  Revolution  to  the  Civil  War.  His  father,  Michael 
Taney,  was  a Southern  Maryland  planter,  who  had  studied 
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in  the  Jesuit  Schools  at  St.  Omer's  and  Burges.  Between 
him  and  his  famous  son  existed  relations  of  mutual  con- 
fidence and  respect.  His  mother  was  Monica  Brooke, 
daughter  of  Roger  Brooke,  a member  of  one  of  the  oldest 
provincial  families  and  a woman  of  strong  religious  feel- 
ing. She  died  in  1814  at  her  son’s  home  in  Frederick 
whither  she  had  gone  to  avoid  danger  of  an  incursion  from 
the  Britsh  fleet  lying  in  the  Chesapeake.  Her  son’s  love  for 
her  was  so  great  that,  at  his  request  his  body  was  taken 
to  Frederick  and  buried  at  her  side.  She  was  a devout 
Roman  Catholic  and  her  son  ever  continued  a loyal  mem- 
ber of  that  church ; but  he  was  no  zealot,  and  after  his  mar- 
riage with  a Protestant,  allowed  his  six  daughters  (he  had 
no  sons  who  survived  infancy),  according  to  the  customs 
of  the  period,  to  be  brought  up  in  their  mother's  faith,  while 
he  never  permitted  differences  of  religious  faith  to  be  dis- 
cussed at  his  table. 

The  Taney  plantation  was  in  a “retired  situation,”  far 
from  any  town,  and  the  early  education  of  Roger,  together 
with  his  elder  brother  and  sister,  was  obtained  from  little 
private  schools  in  the  country  and  from  private  tutors. 
The  elder  son  was  expected  to  live  on  the  plantation,  and 
the  good  intellectual  abilities  of  the  younger  boy  induced  one 
of  these  tutors  to  suggest  to  the  father  that  the  youth  be 
given  a professional  education.  The  suggestion  was  adopted, 
and  Taney  was  sent  to  Dickinson  College,  at  Carlisle,  Penn- 
sylvania, because  two  young  men,  members  of  families 
with  which  the  Taneys  were  intimately  acquainted,  had 
been  students  there  and  spoke  well  of  their  college.  The 
college,  which  is  now  under  Methodist  auspices,  was  then 
more  of  a Presbyterian  institution  and  had  as  its  principal 
a Scotch  clergyman.  Dr.  Charles  Nisbet,  with  whom  Taney's 
relations  were  very  pleasant.  He  remained  at  Carlisle  until 
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the  end  of  the  course,  with  only  two  visits  home,  on  both 
of  which  occasions  he  walked  from  the  college  to  Baltimore 
in  a little  over  two  days.  After  a college  career,  upon  which 
Taney  looked  back  with  pleasure,  he  graduated  in  1795, 
with  the  honor  of  the  valedictory  address — an  honor  con- 
ferred by  the  vote  of  the  graduating  class. 

The  next  winter  was  spent  at  home,  the  time  being 
chiefly  occupied  in  fox  hunting,  and  then  Taney  began  the 
study  of  law  at  Annapolis,  in  the  office  of  Jeremiah  Town- 
ley  Chase,  one  of  the  judges  of  the  General  Court.  Annapo- 
lis was  still  the  social  centre  of  the  State,  though  that  posi- 
tion was  being  transferred  to  Baltimore ; but  Taney  went 
out  little  in  society,  devoting  his  time  chiefly  to  attendance 
upon  the  courts  and  to  study.  Two  years  passed  in  this 
way  and  then  he  was  admitted  to  the  Bar  in  1798.  He  then 
returned  +o  Calvert  County,  as  his  father  desired  that  he 
should  begin  the  practice  of  law  there ; not  only  for  legal 
reasons,  but  also  because  he  wished  his  son  to  enter  the 
field  of  politics.  The  youth  was  only  21  years  of  age  and 
was  pleased  at  the  prospect  of  becoming  a member  of  the 
House  of  Delegates,  so  that  he  permitted  his  candidacy  for 
that  office  to  be  announced.  Michael  Taney  was  a Fed- 
eralist and  Roger  Taney  became  an  ardent  member  of  that 
party.  The  election  resulted  in  his  being  returned  to  the 
General  Assembly,  at  whose  session  he  showed  himself  an 
active  member,  with  more  prominence  than  would  have 
been  expected  from  one  so  young  and  inexperienced. 

In  1800  he  ran  for  re-election,  but  was  defeated.  Both 
father  and  son  were  mortified  at  this  defeat  and  felt  that  a 
longer  residence  in  Calvert  County,  with  its  small  legal 
business,  would  be  a waste  of  time.  The  facts  that  the 
Thomas  family  had  removed  to  Frederick  from  Southern 
Maryland  and  were  friends  of  the  Tanevs : that  the  family 
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of  Francis  Scott  Key,  whom  Taney  had  met  at  Annapolis, 
lived  not  far  distant  from  that  town,  and  that  Arthur 
Schaaf,  a prominent  member  of  the  Frederick  Bar,  was 
removing  to  another  place  and  would  befriend  Taney  in 
his  efforts  to  gain  a practice  there — these  induced  him  to 
open  an  office  in  Frederick.  He  continued  to  reside  there 
for  23  years.  His  practice  grew  considerably  and  was  not 
limited  to  Frederick,  but  also  extended  to  the  neighboring 
counties  of  Washington  and  Montgomery.  After  the  usual 
apprenticeship  which  lawyers  underwent  his  name  began 
to  appear  in  1806  on  briefs  presented  to  the  Court  of 
Appeals  at  Annapolis,  and  he  became  one  of  the  chief  law- 
yers of  Western  Maryland.  Sometimes  he  found  a client 
in  Southern  Maryland,  and  gradually  he  became  known  to 
the  commercial  city  of  Baltimore.  In  1805  he  married  Fran- 
cis Scott  Key’s  only  sister  and  set  up  housekeeping  in  a 
little  house,  still  standing  on  the  edge  of  the  town  of  Fred- 
erick. Their  married  life  lasted  for  50  years,  until  her 
death  from  yellow  fever  in  1855,  and  they  continued  their 
warm  affection  for  each  other  until  the  end. 

The  little  “mountain  city”  had  only  about  3,000  inhabi- 
tants, yet  it  was  the  emporium  of  a prosperous,  agricultural 
neighborhood.  Taney  continued  his  active  interest  in  poli- 
tics, and  became  one  of  the  leaders  of  the  Federal  party  in 
the  State.  In  1815  he  was  elected  to  the  Maryland  State 
Senate,  then  composed  of  15  members,  chosen  by  an  electoral 
college  for  five  years.  While  he  was  a prominent  member 
of  the  body,  he  did  not  show  the  same  interest  in  its  pro- 
ceedings as  he  had  manifested  in  those  of  the  House  of 
Delegates  some  years  before. 

His  cause  celebre,  while  at  the  Frederick  Bar,  was  the 
defense  of  the  Rev.  Jacob  Gruber,  a Methodist  clergyman, 
charged  with  inciting  slaves  to  revolt  by  a sermon  preached 
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at  a camp  meeting  at  which  both  whites  and  blacks  were 
present.  Gruber  was  acquitted,  and,  in  his  speech  at  the 
trial,  Taney  spoke  of  slavery  as  a “blot  on  our  national 
character.”  He  added  that  “every  real  lover  of  freedom 
confidently  hopes  that  it  will  effectually,  though  it  must  be 
gradually,  wiped  away  and  looks  for  the  means  by  which 
this  necessary  object  may  be  best  obtained.” 

Frederick  became  too  small  a field  for  Taney,  and  sev- 
eral of  the  leaders  of  the  Baltimore  Bar  died,  so  that  there 
appeared  an  opening  for  him  in  the  larger  city.  He  removed 
from  Frederick  to  Baltimore  in  1823.  About  this  time  he 
became  an  intimate  friend  of  the  tall,  masterful,  Quaker 
banker,  Thomas  EHicott,  the  president  of  the  Union  Bank 
of  Maryland,  as  a result  of  which  acquaintance  Taney  be- 
come a stockholder,  director  and  counsel  of  the  bank. 
Among  the  directors  was  Solomon  Etting,  a respected 
Hebrew  merchant.  The  rivalry  among  Baltimore  banks 
was  keen,  and  the  Branch  Bank  of  the  United  States  had 
not  been  any  too  well  managed.  Through  a piece  of  rather 
sharp  practice  on  the  part  of  that  branch,  Mr.  Etting  had 
lost  a considerable  sum  of  money.  Taney  undertook  his 
cause,  and  carried  it  to  the  Supreme  Court  of  the  United 
States.  He  lost  his  case,  but  entertained  a never  dying  dis- 
trust of  the  United  States  Bank.  EHicott  fanned  that  flame 
all  he  could,  and  probably  Taney’s  distrust  of  corporations 
in  general  came  from  this  source. 

He  had  remained  a Federalist  up  till  the  death  of  that 
party,  although  he  had  not  sympathized  with  their  anti- 
war attitude  in  1812.  Curiously  enough  he  and  such  other 
Maryland  Federalists,  as  Charles  Carroll  of  Carrollton  and 
Robert  Goodloe  Harper,  were  much  embittered  against 
John  Quincy  Adams  because  he  had  left  the  party  on  the 
question  of  the  embargo.  They  never  forgave  him,  and, 


3 02  Maryland  State  Bar  Association.  [1919 

expressing  the  fear  that  Adams,  if  elected  President, 
would  proscribe  Federalists,  Taney  supported  Jackson  for 
the  presidency  in  1824.  The  latter’s  strong  Nationalism 
made  it  possible  for  a Federalist  to  persuade  himself  that 
the  Jacksonian  cause  was  the  successor  of  his  old  party. 

In  1827  Governor  Kent  appointed  Taney  Attorney  Gen- 
eral of  the  State,  and  one  of  his  first  cases  was  Brown 
vs.  Maryland,1  in  which  he  defended  the  constitutionality  of 
a statute  which  required  a dealer  who  sold  imported  goods 
in  the  original  package  to  take  out  a license.  The  decision 
of  the  court,  given  by  Marshall,  against  the  constitution- 
ality of  the  Maryland  statute  on  the  gro.und  that  it  con- 
flicted with  the  commerce  clause  of  the  United  States  Con- 
stitution was  confessed  by  Taney  in  after  years  to  have 
been  correct.  Yet  Taney  never  got  over  the  feeling  that 
the  commerce  clause  should  be  somewhat  narrowly  con- 
strued. 

Taney  has  been  called  a States'  rights  man,  but  he  is 
wrongly  so  characterized.  He  was  a Southern  Federalist 
to  the  end  of  his  days,  but  he  was  a man  of  inveterate  pre- 
judices and  never  outgrew  his  feeling  that  an  extension 
of  the  privileges  of  corporations,  or  of  the  interstate  com- 
merce power  of  Congress  was  dangerous.  I believe  that 
every  so-called  States’  rights  decision  by  Taney  resulted 
from  one  of  those  causes,  and  in  some  of  his  opinions  the 
Federalist  outlook  is  unmistakable.  Taney  soon  became 
skilled  in  commercial  and  admiralty  law,  and  later,  when 
he  was  on  the  Bench,  it  seems  to  me  that  he  wrote  an 
admiralty  decision  with  a pleasure  and  a zest  which  he 
rarely  showed  in  deciding  cases  of  other  kinds. 

In  1831  Jackson  reconstructed  his  cabinet  and  offered 


1 Brown  vs.  Md.,  12  Wheat,  419. 
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Taney  the  position  of  Attorney  General  therein.  He  ac- 
cepted and  served  as  the  legal  adviser  of  the  President  for 
two  years.  His  opinions  are  careful  and  sound.  Up  to 
the  time  of  his  appointment  to  this  post,  Taney  had  merely 
been  a prominent  Maryland  lawyer,  and  I have  not  found 
that  he  had  ever  appeared  in  a case  which  arose  outside 
of  the  State.  Now  he  entered  the  field  of  national  politics, 
and  speedily  found  opportunity  to  show  his  distrust  of  the 
United  States  Bank.  Even  before  he  became  Attorney  Gen- 
eral, in  discussions  with  ElHcott,  with  Reverdy  Johnson  and 
with  John  H.  B.  Latrobe,  he  had  voiced  his  dislike  of  the 
bank  and  his  disbelief  in  its  soundness.  He  had  even  said 
that  the  deposits  of  the  public  funds  received  from  customs 
duties,  etc.,  ought  to  be  removed  from  the  bank  and  placed 
elsewhere.  Ellicott  welcomed  these  ideas,  for  Taney  could 
find  no  better  receptacles  for  the  funds  he  wished  removed 
from  the  Bank  of  the  United  States  than  the  State  banks, 
and  among  the  State  banks  in  Maryland  there  was  no  more 
suitable  one  than  the  Union  Bank.  The  supporters  of  the 
United  States  Bank  could  muster  a majority  in  either  House 
of  Congress,  and  they  thought  that  they  could  affect  the 
presidential  election  of  1832  injuriously  to  Jackson  by 
having  a recharter  of  the  bank  passed  through  Congress 
early  in  that  year.  Their  idea  of  the  dilemma  was  that  if 
Jackson  signed  the  bill  they  could  claim  that  he  was  incon- 
sistent, in  view  of  his  previously  expressed  hostility  to  the 
bank.  If  he  vetoed  it,  he  would  become  unpopular.  Taney 
advised  him  to  veto  the  bill,  not  only  as  one  which  was 
unwise,  but  also  as  being  unconstitutional.  Taney  made  a 
curious  distinction  of  the  effect  that  a declaration  of  the 
Supreme  Court,  such  as  that  in  the  case  of  McCulloh  vs. 
Maryland,  to  the  effect  that  the  bank  was  constitutional, 
bound  all  lesser  tribunals  and  all  administrative  officers  of 
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the  Government,  but  did  not  prevent  the  legislature  from  re- 
examining the  subject,  whenever  new  legislation  was  need- 
ed. The  President,  in  signing  and  vetoeing  bills,  acted  as 
part  of  the  legislature.  Jackson  took  Taney’s  advice  and 
vetoed  the  bill. 

The  bank  had  been  chartered  in  1816  for  the  period  of 
'20  years,  and  so  its  charter  would  not  expire  until  1836 — 
a date  four  years  distant,  but  within  the  term  of  the  Presi- 
dent about  to  be  elected.  Clay  and  the  bank  partisans  had 
grievously  miscalculated,  and  Jackson  was  re-elected  by  a 
large  majority.  Both  he  and  Taney  took  this  election  to  be 
an  endorsement  of  the  veto  and  condemnation  of  the  bank. 
Taney  was  not  content  with  waiting  until  the  expiration 
of  the  charter  and  urged  Jackson,  in  conversation  and  by 
letter,  to  order  the  deposits  of  Government  money  to  be 
withdrawn  from  the  United  States  Bank.  Jackson  finally 
decided  to  do  this.  McLane,  the  Secretary  of  the  Treas- 
ury, who  was  not  very  unfriendly  to  the  bank,  was  trans- 
ferred to  the  State  Department  and  Duane  was  appointed 
to  the  Treasury  in  June,  1833.  He  refused  to  do  Jackson's 
will  and  received  a cavalierlike  dismissal  in  September. 
Meantime  Jackson  had  agreed  to  Taney’s  other  idea,  and 
ordered  the  public  deposits  to  be  made  in  selected  State 
banks,  the  so-called  “pet  banks.” 

Taney  was  appointed  Secretary  of  the  Treasury  to  carry 
out  this  policy,  and,  as  one  of  the  depository  banks,  he 
selected  the  Union  Bank,  in  which  he  was  still  a stockholder, 
although  he  had  resigned  from  the  directorate.  Shortly 
afterwards  his  confidence  in  Ellicott  was  shattered,  at  find- 
ing him  speculating  with  the  public  funds.  The  Whig  oppo- 
sition, quite  properly,  made  all  the  capital  they  could  out 
of  Taney’s  connection  with  the  Union  Bank,  and  they 
also  attacked  Jackson’s  removal  of  Duane,  maintaining, 
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wrongly,  that  the  Secretary  of  the  Treasury  was  respon- 
sible to  Congress  rather  than  to  the  President.  By  this 
time  the  House  of  Representatives  had  a Democratic  major- 
ity, which  endorsed  the  administration's  conduct ; while  the 
Whig  majority  in  the  Senate  passed  resolutions  of  con- 
demnation (destined  later  to  be  expunged,  under  Benton’s 
leadership,  when  the  Senate's  majority  became  Democratic.) 
A panic  naturally  followed  in  the  country  at  large,  for  the 
administration  had  not  provided  a proper  place  for  the 
public  funds  in  the  State  banks,  and  the  people  felt  the 
lack  of  the  unified  bank  note  currency  issued  by  the  United 
States  Bank.  Finally,  Taney  was  nominated  to  the  Senate 
by  the  President  in  June,  as  Secretary  of  the  Treasury,  and 
was  promptly  rejected — the  first  cabinet  nomination  ever  to 
receive  such  treatment.  On  the  next  day  Taney  resigned, 
not  waiting,  as  he  might  have  done,  until  the  end  of  the  ses- 
sion of  Congress.  To  the  end  of  his  life  he  believed,  with 
great  fervor  and  tenacity,  that  he  had  struggled  for  the  sal- 
vation of  the  country  against  the  tentacles  of  the  money 
power  and  the  malevolence  of  a powerful  corporation.  He 
went  back  to  Baltimore  and  resumed  the  practice  of  law, 
but  with  less  success  than  before.  Dinners  given  him  by 
Jacksonian  enthusiasts  throughout  the  State  were  a poor 
compensation. 

In  1835  Mr.  Justice  Gabriel  Duvall,  of  Maryland,  left  the 
Supreme  Court,  and  Jackson  appointed  Taney  to  succeed 
him,  with  Marshall's  approval.  The  Senate  rejected  the 
nomination.  A few  months  later  Marshall  died,  and,  pass- 
ing over  the  opportunity  to  promote  Story,  who  was  the 
leader  among  the  Associate  Justices,  Jackson  named  Taney 
for  the  vacant  post.  The  majority  in  the  Senate  became 
Democratic  and  Taney  was  confirmed.  He  took  the  oath 
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of  office  on  March  28,  1836,  and  soon  began  sitting  in  the 
Circuit  Court  at  Baltimore.  He  was  quite  regular  in  his 
attendance  therein,  both  in  the  spring  and  in  the  fall  terms 
of  the  court,  and  a volume  of  his  opinions  there  rendered, 
edited  by  his  son-in-law,  James  Mason  Campbell,  showed 
that  he  was  a fine  nisi  prius  judge,  especially  skilled  in  com- 
mercial and  admiralty  law.  Whenever  a case  involving  a 
collision  between  two  vessels  came  before  him,  he  showed 
peculiar  clearness  and  sagacity  in  determining  the  right  and 
the  wrong  of  a complicated  matter.  Baltimore’s  commerce 
then  was  with  the  Seven  Seas,  and  the  cases  which  came 
before  Taney  concerned  trade  both  north  and  south  of  the 
equator  and  on  the  Atlantic  as  well  as  on  the  Pacific  Ocean. 

He  had  no  such  national  reputation  as  a learned  or  pro- 
found lawyer  as  to  cause  men  to  expect  him  to  be  a worthy 
successor  to  Marshall,  and  at  the  very  first  term  of  court  he 
joined  with  the  majority  of  the  tribunal  in  making  three 
decisions  in  cases  which  Marshall  would  have  decided  other- 
wise. Story  felt  that  the  foundations  were  broken  up  and 
his  discouragement  being  learned  by  others,  was  I believe,  in 
large  measure  the  reason  why  men  have  mistakenly  writ- 
ten that  Taney  was  trained  in  a different  school  from  Mar- 
shall, while  they  were  in  reality  both  Southern  Federalists, 
or  that  Taney  was  a States’  rights  man,  when  he  was  really 
a Federalist,  who  distrusted  the  interstate  commerce  power 
because  he  had  been  counsel  for  the  State  in  Brown  vs. 
Maryland,  and  who  wished  to  limit  the  effect  of  the  Dart- 
mouth College  case  and  restrict  the  powers  of  corporations, 
because  he  ever  remembered  the  influence  of  the  United 
States  Bank. 

These  three  cases  were  New  York  vs.  Miln,'  Briscoe  vs. 
The  Bank  of  Kentucky,2 3  and  Charles  River  Bridge  Com- 

2 New  York  vs.  Miln,  11  Pet.  102. 

3 Briscoe  vs.  Bank  of  Ky.,  11  Pet.  257. 


11)19] 


The  Life  of  Roger  B.  Taney. 


107 


pany  vs.  Warren  Bridge  Company.1  In  the  first  of  these 
cases  a law  of  New  York  was  upheld  under  the  police  power 
which  required  the  master  of  a ship  to  report  in  writing  to 
the  local  authorities  concerning  the  passengers  he  brought, 
with  24  hours  of  the  vessel's  arrival.  In  the  second  case  the 
court  upheld  the  constitutionality  of  a statute  allowing  a 
bank,  in  which  a State  held  the  stock,  to  issue  paper  money, 
as  the  law  was  not  considered  to  contravene  the  prohibition 
contained  in  the  Federal  Constitution  against  a State  emit- 
ting bills  of  credit.  Taney’s  concurrence  in  this  decision 
has  usually  been  cited  as  proof  of  State’s  rights  leanings, 
but  I believe  it  to  have  been  the  rather  due  to  his  confi- 
dence in  the  notes  of  State  banks  as  a suitable  paper  cur- 
rency. Later  thought  has  often  censured  the  decisions  in 
these  cases,  but  the  decision  in  the  third  case — in  which 
Taney  wrote  the  opinion — has  met  almost  universal  ap- 
proval from  members  of  the  Bar  and  students  of  the  Con- 
stitution. 

In  the  Dartmouth  College  case  [Marshall  had  written  the 
court's  opinion,  to  the  effect  that  a charter  granted  to  a 
corporation  was  a contract  between  the  formers  thereof 
and  the  State,  which  charter  could  not  be  amended  by  the 
grantor  unless  with  the  consent  of  the  grantees,  without  vio- 
lating that  provision  of  the  Federal  Constitution  which  pro- 
hibited a State  from  impairing  the  obligation  of  contracts. 
In  the  Charles  River  Bridge  case,  a company,  which  had 
been  chartered  by  [Massachusetts  for  the  purpose  of  erect- 
ing a toll  bridge  over  that  river  between  Boston  and  Cam- 
bridge, claimed  that  the  State  had  no  right  subsequently 
to  charter  a second  company  which  might  build  a bridge  so 
near  to  the  earlier  one  as  to  deprive  its  proprietors  of  a 
large  part  of  the  revenue  from  tolls.  It  was  the  first  defeat 
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Webster  had  received  in  a constitutional  case,  and  Story, 
with  most  of  the  New  England  lawyers,  was  dissatisfied 
with  Taney’s  opinion.  Yet  the  decision  was  very  wise  and 
correct,  to  the  effect  that  the  grant  to  the  corporation  should 
be  construed  strictly  that  no  privilege  should  be  allowed  by 
implication,  and  that  the  State  should  not  be  fettered  in  its 
future  actions  unless  such  hindrance  should  be  necessary. 

Taney  did  not  dominate  the  court  as  Marshall  did,  and 
persons  who  looked  over  the  history  of  the  tribunal  for  the 
first  two-thirds  of  the  century  thought  it  unfortunate  that 
in  so  many  cases  the  court  rendered  several  opinions  and 
decided  the  controversy  by  a narrow  majority  of  the  jus- 
tices. The  history  of  the  court  in  the  last  third  of  the  nine- 
teenth century  and  in  the  early  years  of  the  twentieth  has 
shown  so  many  instances  of  similar  action  under  later  chief 
justices  that  Taney  should  be  exempted  from  most  of  the 
blame. 

He  was  not  as  masterful  as  Marshall  and  had  feeble 
health — his  life  being  not  considered  as  worth  six  months’ 
purchase  at  any  time  during  the  last  40  years  of  his  life — 
in  addition  to  this,  his  courtesy  to  the  other  justices  often 
gave  them  the  opportunity  to  write  opinions  he  might  have 
claimed  for  himself.  As  a consequence,  we  find  fewer 
important  cases  in  which  the  opinions  were  written  by  him 
than  by  his  predecessor. 

One  class  of  cases,  however,  by  general  consent  of  his 
associates,  was  always  referred  to  him — those  which  dealt 
with  the  practice  and  procedure  of  the  Supreme  Court.  His 
minute  accuracy  and  conscientiousness  caused  him  to  system- 
atize the  methods  of  the  court  and  to  leave  the  reformed 
system,  in  the  words  of  Mir.  Justice  B.  R.  Curtis,  “prac- 
tically complete.”  So  we  find  great  numbers  of  short  decis- 
ions, on  rather  unimportant  cases,  written  by  the  Chief  Jus- 
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tice,  because  the  points  involved  were  those  of  pleading  and 
practice. 

He  was  on  terms  of  pleasant  social  intercourse  with  every 
one  of  his  associates.  The  only  one  with  whom  he  ever 
had  any  difference — Mr.  Justice  Curtis,  who  really  resigned 
because  relations  had  become  strained  after  the  Dred  Scott 
case — upon  Taney’s  death,  delivered  the  finest  panegyric  of 
all  those  who  spoke  in  praise  of  him  and  bore  testimony 
to  the  constant  exhibition  of  all  his  “great  qualities  of 
character  and  mind”  in  the  deliberations  of  the  consultation 
room.  “There  his  dignity,  his  love  of  order,  his  gentleness, 
his  caution,  his  accuracy,  his  discrimination,  were  of  in- 
calculable importance."  His  opinions  are  clear  cut  and 
straightforward,  not  eloquent  nor  showing  evidence  of  great 
research,  but  possessing  a certain  sturdy  common  sense 
which  makes  them  forceful. 

In  1838  a new  phenomenon  was  seen  when  Taney  dis- 
agreed with  the  majority  of  the  justices  in  the  boundary 
suit  between  Rhode  Island  and  Massachusetts.5  The  Chief 
Justice,  for  the  first  time,  was  in  the  minority  in  a constitu- 
tional case.  His  ground  for  dissent  was  that  the  question 
appeared  to  him  to  be  a political  one,  since  Rhode  Island 
sought  to  recover,  not  only  land,  but  also  the  “sovereignty 
and  jurisdiction”  over  it.  He  thought  that  the  court  ought 
to  refuse  to  consider  the  case,  because  its  jurisdiction,  under 
the  Constitution,  was  only  over  judicial  questions.  On  no 
subject  did  Taney  think  more  strongly,  and  we  shall  be- 
hold him  emphasizing  the  same  point  in  later  opinions.  We 
find  that  even  in  matters  of  adjective  law  Taney  did  not 
always  dominate  the  court,  and,  in  the  case  of  Kendall  vs. 
Stokes,6  he  dissented  from  the  decision  that  a mandamus 

5 Rhode  Island  vs.  Massachusetts  (1838),  12  Pet.  657. 

0 Kendall  vs.  Stokes,  3 How.  87. 
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could  issue  to  command  the  Postmaster  General  to  per- 
form a ministerial  duty.  The  Postmaster  General  was 
Amos  Kendall,  an  old  political  associate  of  Taney,  and  there 
was  some  criticism  of  Taney’s  dissent,  as  if  that  fact  influ- 
enced him ; but  Taney  refused  to  reply,  and  to  Mr.  Peters, 
the  court  reporter,  he  wrote  that  he  never  entered  into 
discussions  in  the  daily  press  concerning  his  actions.  This 
principle  he  carried  out  to  the  end  of  his  life. 

His  friendship  with  Jackson  endured  until  the  death  of 
the  President,  and  two  or  three  times  a year  letters  were 
exchanged  between  them.  Taney  longed  to  accept  the  invi- 
tation to  visit  the  Hermitage,  but  the  settlement  of  his  fath- 
er's estate,  an  accident  to  Mrs.  Taney,  or  his  own  feeble 
health,  prevented  him  from  ever  taking  so  long  a journey. 
The  letters  show  the  keenest  interest  in  politics,  but  also 
show  that  immediately  upon  his  appointment  to  the  Bench, 
Taney  relinquished  all  active  participation  in  them,  except 
to  vote,  and  so  far  did  he  feel  that  he  should  withdraw 
himself  from  political  matters  that  he  refused  to  refute  a 
false  report  in  1860  that  he  favored  Stephen  A.  Douglas 
for  the  Presidency. 

The  great  events  in  the  life  of  a judge  are  usually  the 
important  cases  in  which  he  writes  and  files  the  opinion  of 
the  court,  so  that  we  must  note  the  chief  cases  with  which 
Taney’s  name  is  linked. 

In  1839  he  wrote  the  opinion  in  the  case  of  the  Bank  of 
Augusta  vs.  Earle.7  A Georgia  corporation  sued  upon  a bill 
of  exchange  in  Alabama,  and  the  chief  point  was.  the  posi- 
tion of  a corporation  chartered  by  one  State,  but  acting 
without  the  limits  of  that  State.  The  purchase  of  a bill 
of  exchange  in  Georgia  was  within  the  powers  of  the  bank 
as  chartered  and  the  State  had  created  the  bank  with  the 


7 Bank  of  Augusta  vs.  Earle,  13  Pet.  519. 
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right  to  make  contracts  outside  of  the  boundaries  of 
Georgia,  so  far  as  it  could  do  so.  The  court  held  that,  by 
comity,  even  the  existence  of  a corporation  chartered  by  a 
foreign  State  and  the  laws  of  that  State  concerning  it  might 
be  recognized  in  one  of  our  States.  Within  the  nation  an 
a fortiori  argument  prevailed.  “The  intimate  union  of  these 
States,  as  members  of  the  same  political  family ; the  deep 
and  vital  interests,  which  bind  them  so  closely  together, 
should  lead  us,  in  the  absence  of  proof  to  the  contrary, 
to  presume  a greater  degree  of  comity  and  friendship  and 
kindness  towards  one  another  than  we  should  be  authorized 
to  presume  between  foreign  nations.”  The  warm  feeling 
shown  in  this  opinion  for  the  Union  of  the  States  was  also 
perceptible  in  Taney’s  opinion  in  the  case  of  Holmes  vs. 
Jennison,8  decided  in  1840  by  a court  so  divided  as  to  prin- 
ciples that  no  opinion  of  the  court  was  filed.  Buchanan 
publicly  attacked  Taney’s  position  as  “latitudinous  and  cen- 
tralizing beyond  anything  I have  ever  read  in  any  other 
judicial  decision” — and  he  had  read  Marshall’s  opinions. 
A Canadian  was  accused  of  a murder  committed  in  Quebec 
Province  and  his  extradition  was  asked  from  the  Governor 
of  Vermont.  Taney  held  that  the  power  to  surrender  was 
a “part  of  the  foreign  intercourse  of  this  country  and  that 
has  undoubtedly  been  referred  to  the  Federal  Government.” 
The  framers  of  the  Constitution  forbade  any  intercourse 
between  a State  and  a foreign  nation,  and  the  Governor  of 
Vermont  had  no  right  to  surrender  the  criminal. 

Taney  has  been  called  a friend  to  slavery ; but  he  emanci- 
pated early  the  slaves  he  inherited  from  his  father,  and, 
both  in  his  decisions  at  Circuit  Court  and  in  Washington, 
he  showed  a desire  to  interpret  the  statutes  liberally  so  as 
to  prevent  the  foreign  slave  trade  (e.  g.,  United  States  vs. 
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Morris).9  In  Prigg  vs.  Pennsylvania,10  a case  decided  in 
1842,  under  the  fugitive  slave  law,  he  dissented  from  the 
court’s  decision.  Prigg  was  an  agent  of  a Maryland  slave- 
owner and,  having  seized  in  Pennsylvania  an  alleged  fugi- 
tive slave,  he  returned  her  to  her  master.  Pennsylvania 
sued  Prigg  for  this  act  and  the  State  of  Maryland  supported 
Prigg.  Story  delivered  the  court’s  opinion,  holding  the 
fugitive  slave  act  to  be  constitutional  and  said  that  the  Fed- 
eral power  was  not  concurrent  with  the  State’s.  As  the 
Pennsylvania  statute  under  which  the  suit  was  brought  con- 
flicted with  the  National  law,  the  State  legislation  was  void. 
Taney  agreed  with  the  conclusion  of  the  opinion,  but  denied 
that  the  power  was  exclusively  a Federal  one,  and  main- 
tained that,  while  the  State  might  not  pass  laws  impairing 
the  right  in  property  of  any  kind,  laws  might  be  passed,  pro- 
tecting rights  of  property  of  citizens  of  other  States  and 
that  a State  officer  might  be  used  to  assist  in  the  return  of 
a slave. 

Three  years  later,  in  the  United  States  vs.  Rogers,11  Taney 
wrote  the  court’s  opinion,  holding  that  Congress  had  power 
to  enact  a law  to  punish  offenses  committed  by  whites  or 
Indians  in  country  occupied  by  Indian  tribes ; for  the  Indian 
tribes  were  not  to  be  regarded  as  owners  of  the  territories 
they  occupied  and  the  proper  legislation  for  these  territories 
was  a political  matter  for  Congressional  action. 

In  1847,  the  court  decided  the  License  Cases,1'  in  regard 
to  the  laws  of  New  England  States  restricting  the  sale  of 
liquor.  The  court  was  unanimous  in  agreeing  that  States 
might  prohibit,  under  certain  circumstances,  the  sale  of  wine 

'J  United  States  vs.  Morris,  1 Curt.  53. 

10  Prigg  vs.  Pennsylvania,  16  Pet.  539. 

11  United  States  vs.  Rogers,  150  U.  S.  249. 

12  The  License  Cases,  5 How.  504. 
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or  spirits,  the  importation  of  which  was  authorized  by  Fed- 
eral law  ; but  the  judges  could  not  agree  upon  their  reasons 
and  seven  of  the  nine  justices  filed  opinions.  Taney's  opin- 
ion seized  the  true  line  of  distinction,  again  adopted  in  later 
cases  by  the  court,  to  the  effect  that  only  such  State  laws 
were  unconstitutional  under  the  Commerce  Clause  as  ob- 
structed the  importation  of  the  liquor,  or  its  sale',  in  the 
original  cask  in  the  importer's  hands.  After  such  sale,  the 
liquor  passed  from  foreign  commerce  and  became  a part 
of  the  general  property  of  the  State,  to  be  controlled  by 
State  law.  Taney  went  on  to  state  that  certain  local  regula- 
tions of  commerce  might  be  made  by  the  State,  when  Cong- 
ress had  failed  to  act  on  these  matters.  Under  the  doctrine 
of  the  silence  of  Congress,  he  instanced  the  local  pilotage 
and  quarantine  laws.  Furthermore,  the  State  retained  the 
police  power  and  acts  passed  thereunder  were  valid,  al- 
though these  acts  incidentally  regulated  commerce. 

In  the  winter  of  1848-49,  Taney  was  the  voice  of  the 
court  in  the  important  case  of  Luther  vs.  Borden.13  In  1842, 
tire  so-called  Dorr  Rebellion  against  the  old  Provincial 
Charter  occurred  in  Rhode  Island,  in  the  course  of  which 
disturbance  Borden,  a military  officer,  obeying  the  command 
of  his  superior,  broke  into  the  house  of  Luther,  one  of 
the  insurrectionists,  at  a time  when  the  Governor  under 
the  Charter  had  proclaimed  martial  law.  The  court  held 
that  the  constitutional  provision,  that  each  State  should  be 
guaranteed  a Republican  form  of  government,  meant  that 
the  political,  and  not  the  judicial,  department  of  the  Federal 
Government  should  have  the  determination  of  the  matter 
and  that  Congress  had  the  right  to  fulfil  this  guarantee 
and  to  repel  domestic  violence.  Taney  denied  the  power  to 
the  President,  as  well  as  to  the  courts.  This  decision  was 
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more  or  less  disregarded  by  Lincoln  and  Johnson  at  the 
time  of  the  Civil  War  and  was  the  true  basis  of  the  Con- 
gressional Plan  of  Reconstruction.  It  is  interesting  to  note 
that  the  Supreme  Court,  in  the  recent  decision  in  the  case 
of  Kernan  vs.  the  City  of  Portland,14  has  affirmed  the  posi- 
tion taken  by  Taney. 

At  this  term,  also,  were  decided  the  Passenger  Cases.1'' 
New  York  and  Massachusetts  had  passed  laws,  requiring 
masters  of  vessels  to  pay  the  State  a fixed  sum  for  each 
passenger  brought  in.  The  court  held  that  the  laws  were 
inoperative,  as  conflicting  with  the  Federal  Constitution,  but 
Taney  dissented  from  this  view.  He  thought  that  no 
power  over  the  intercourse  of  persons,  passing  from  one 
State  into  another,  or  over  persons  coming  from  a foreign 
country  into  the  United  States,  was  lodged  with  Congress. 
The  State  had  a right  to  decide  whom  it  would  admit  to  its 
borders  and  to  take  steps  against  receiving  paupers,  or 
diseased  persons.  Passengers  are  not  imports,  nor  objects 
of  commerce.  Of  course,  Taney’s  views  have  been  reject- 
ed by  the  court  in  all  similar  cases,  but  another  remark  of 
his  that  any  citizen  has  the  right  to  free  access  to  the  Fed- 
eral offices  at  Washington  and  also  to  the  Federal  judicial 
tribunals  and  offices  in  every  State  and  territory  was  fol- 
lowed in  the  well-known  case  of  Crandall  vs.  Nevada. 

At  the  term  of  1849-50,  Taney  held,  in  the  case  of  Per- 
rine  vs.  Chesapeake  and  Delaware  Canal  Company,10  that 
a corporation  can  exercise  no  powers  except  those  expressly 
conferred  upon  it  by  statute,  or  those  which  are  incident  to 
its  existence.  In  the  opinion,  with  an  unusual  eloquence, 
he  spoke  of  “Maryland  with  its  broad  Bay,  its  great  num- 

14  Kernan  vs.  Portland,  118  U.  S.  151. 

15  Passenger  cases,  7 How.  282. 
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ber  of  navigable  tidewater  rivers,  interrupting  travel  by 
land,  its  numerous  villages  and  towns  on  their  banks,  and 
its  commercial  metropolis,  seated  at  the  head  of  the  Bay.” 
He  also  stated  his  view  of  the  function  of  the  court  thus : 
“Our  province  is  to  expound  the  law,  as  it  stands,  not  to 
determine  whether  larger  powers  would  not  have  been 
given,  if  the  legislature  had  anticipated  events  which  have 
since  happened.” 

At  the  same  term  of  court,  Taney  voiced  the  court’s 
decision  in  Fleming  vs.  Page,  a case  arising  out  of  the  occu- 
pation of  Tampico  by  the  American  forces  during  the  Mex- 
ican War.  The  court  held  that  although  occupied  by  our 
soldiers,  the  port  remained  within  a foreign  country,  and 
goods  sent  there  from  Philadelphia  were  subject  to  duty. 
Taney’s  discussion  of  international  law  in  time  of  war  and 
of  the  war  power  of  the  National  Government  is  lucid  and 
comprehensive.  Tampico  was  in  “exclusive  and  firm  pos- 
session of  the  United  States,”  but  our  armies,  directed  by 
the  President  as  Commander  in  Chief,  cannot  “enlarge  the 
boundaries  of  this  Union,  nor  extend  the  operation  of  our 
institutions  and  laws  beyond  the  limits  assigned  to  them  by 
the  legislative  power.”  The  inhabitants  of  Tampico  “were 
still  foes  and  enemies,  and  owed  to  the  United  States  noth- 
ing more  than  the  submission  and  obedience,  sometimes 
called  temporary  allegiance,  which  is  due  from  a conquered 
enemy,  when  he  surrenders  to  a force  which  he  is  unable 
to  resist.”  Tampico  was  returned  to  Mexico  at  the  treaty 
of  peace.  “The  sovereignty  of  the  United  States,”  in 
Taney’s  view,  “resides  in  the  people  of  the  several  States 
and  they  act  through  their  representatives,  according  to  the 
delegation  and  distribution  of  powers  contained  in  the  Con- 
stitution.” This  view  is  a good  Federalist  one. 

A few  months  later,  there  was  decided  the  case  of  the 
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Kentucky  Minstrels  (Strader  vs.  Graham),  which  might 
well  have  been  used  later  as  a precedent.  Graham  was 
a Kentuckian  who  sent  his  slaves  into  Ohio  to  play  at 
entertainments.  They  returned  and  two  years  afterwards 
ran  away  and  induced  a steamboat  captain  to  take  them 
to  Ohio.  The  master  sued  him  for  assisting  slaves  to 
escape.  He  alleged  that  the  negroes  had  been  freed  by  their 
Ohio  trips.  The  Kentucky  Court  decided  that  they  had  con- 
tinued slaves,  and  the  Supreme  Court,  through  Taney,  de- 
clined to  assume  jurisdiction,  holding  itself  bound  by  the 
decision  of  the  State  Court  upon  a matter  of  local  law. 

We  now  come  to  the  year  1851,  when  Taney  made  his 
chief  contribution  to  jurisprudence  and  delivered  his  great- 
est opinion  in  the  case  of  the  Genesee  Chief.1'  He  was 
always  at  his  best  in  admiralty  cases  and  here  he  had  an 
admiralty  cause  and,  indeed,  a collision  also.  The  pro- 
pellor,  Genesee  Chief,  had  collided  with  a sailing  vessel  on 
one  of  the  Great  Lakes  and  a suit  for  damages  had  been 
brought  under  an  act  of  Congress,  which  was  upheld  by 
the  court  in  its  application  to  the  inland  waters  of  the  coun- 
try, not  under  the  Commercial  power,  but  under  the  grant 
to  the  Federal  Government  of  the  Admiralty  Jurisdiction. 
Taney  boldly  cast  aside  the  precedents  of  English  courts, 
and,  with  equal  boldness,  confessed  that  a previous  decis- 
ion of  the  Supreme  Court  was  wrong  and  he  refused  to 
limit  the  Admiralty  Jurisdiction  to  tidewater,  as  in  the  Com- 
mon Law.  He  applied  the  rule  of  reason  and  the  fresh 
breeze  of  common  sense  blows  through  the  paragraphs  of 
the  opinion.  He  even  becomes  oratorical  when  he  refuses 
to  limit  the  Admiralty  Jurisdictions  to  places  which  felt  the 
effect  of  the  tides  of  the  sea;  but  rather  extends  it  to  all 
waters  which  were  actually  navigable  and  placed  under  the 
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Admiralty  Court  the  vast  expanses  of  the  Great  Lakes  and 
the  stretches  of  the  continental  rivers,  extending  for  hun- 
dreds of  miles,  upon  which  rivers,  vessels  could  move, 
carrying  passengers  and  cargo.  Conditions  were  different 
here  from  those  in  England*  so  ratione  cessanti  res  ipsa 
cessat.  The  decision  was  a great  nationalizing  one,  worthy 
of  Taney's  Federalistic  training,  and  was  of  tremendous 
importance,  as  it  placed,  under  uniform  laws  administered 
by  a uniform  system  of  Federal  courts,  the  inland  water- 
borne commerce  of  the  whole  country.  “It  would  be  con- 
trary to  the  first  principles  upon  which  the  Union  was 
formed"  to  confine  the  Admiralty  Jurisdiction  to  the 
Atlantic  seaboard,  Taney  said,  and  to  deny  it  to  the  citizens 
of  the  interior  States. 

He  also  called  attention  to  the  fact  that  the  use  of  steam- 
boat navigation  had  altered  matters  greatly  and  had  made 
rivers  navigable,  which  could  not  have  been  traversed  by 
sailing  vessels.  Shortly  afterwards,  Taney  delivered  the 
court’s  opinion  in  the  case  of  Mitchell  vs.  Harmony.ls  The 
latter  had  planned  a trading  expedition  to  Chihuahua  from 
Santa  Fe.  General  Kearney,  at  the  head  of  the  United 
States  troops  in  New  Mexico,  during  the  Mexican  war, 
stopped  Harmony,  but  permitted  him  to  trade  behind  the 
army.  Finally,  he  decided  to  proceed  no  further,  but 
Colonel  Doniphan,  who  had  succeeded  to  the  command  of 
the  troops,  insisted  through  Mitchell,  that  he  do  so,  which 
act  caused  Harmony  to  suffer  heavy  losses.  Suit  was 
brought  and  Mitchell  tried  to  justify  himself,  but  the  court 
held  that  the  plaintiff’s  property  had  been  taken  by  force 
and  that  Mitchell  had  not  shown  legal  grounds  of  justifica- 
tion, since  he  had  not  proved  an  immediate  peril,  or  urgent 
necessity  for  his  action.  The  property  was  seized,  to  “in- 


18  Mitchell  vs.  Harmony,  13  How.  115. 
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sure  the  success  of  a distant  and  hazardous  expedition,” 
and,  if  there  should  be  an  indemnity  for  the  deeds  of  an 
officer,  acting  with  too  great  zeal  for  the  honor  and  interest 
of  his  country,  that  indemnity  must  come  from  Congress, 
not  from  the  courts.  The  military  power  must  act  in  sub- 
ordination to  the  law  of  the  land. 

About  the  same  time  was  decided  the  case  of  Jecher  vs. 
Montgomery,19  also  arising  out  of  the  Mexican  War,  in 
which  case  Taney  said,  speaking  for  the  court,  that  neither 
the  President  nor  any  inferior  executive  officer,  could  estab- 
lish a prize  court,  competent  to  take  jurisdiction  in  a case 
of  capture,  juri  belli. 

Taney's  doctrine  of  the  silence  of  Congress  and  his  fear 
of  an  extension  of  the  national  power  over  commerce  led 
him  to  a regrettable  dissent  from  the  majority  in  the  Wheel- 
ing Bridge  Case."0  Pennsylvania  tried  to  have  a bridge 
removed  which  Virginia  had  authorized  to  be  con- 
structed over  the  Ohio  River  at  Wheeling.  The  court 
declined  to  declare  the  bridge  a nuisance  but  ordered 
the  company  to  provide  a suitable  drawbridge,  so  that  navi- 
gation might  be  restored  to  the  condition  of  being  free 
from  any  unreasonable  obstruction.  Taney  thought  that,  as 
Congress  had  passed  no  act  upon  the  question,  the  Federal 
Court  should  assume  that  it  did  not  wish  to  exercise  the  con- 
stitutional power  of  regulation.  As  it  could  not  be  assumed 
that  there  was  no  regulation  of  the  matter,  the  law  of  Vir- 
ginia, in  which  State  the  bridge  was  situated,  ought  to  gov- 
ern the  situation  exclusively. 

In  1852,  with  a wise  sanity,  Taney  wrote  the  opinion 
in  the  case  of  Kennett  vs.  Chambers,21  in  which  he  refused 
to  uphold  the  validity  of  a contract  made  in  Ohio,  before 

19  Jecher  vs.  Montgomery,  13  How.  498. 

20  Wheeling  Bridge  Case,  13  How.  518. 

21  Kennett  vs.  Chambers,  14  How.  38. 
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the  acknowledgment  by  the  United  States  of  Texan  inde- 
pendence, for  the  purpose  of  raising  men  and  purchasing 
firearms  so  as  to  carry  on  war  against  Mexico  in  Texas. 
Our  citizens  must  obey  the  neutrality  laws  and  are  bound 
to  be  at  war  against  the  nation  with  whom  the  war-making 
power  has  declared  war,  but  to  commit  no  act  of  hostility 
against  a nation  with  whom  we  are  at  peace.  The  fact  that 
war  was  later  declared  by  the  United  States  against  the 
nation  had  no  relation  to  the  case. 

The  great  patent  case  of  O’Reilly  vs.  Morse"  was  decided 
in  1853  and  the  court  upheld  S.  F.  B.  Morse's  patent  for 
the  electric  telegraph,  though  not  countenancing  the  full 
breadth  of  his  claims.  The  opinion  is  a learned  one  and 
lays  down  fundamental  principles  concerning  the  protection 
of  inventions  by  patent. 

These  were  Taney’s  halcyon  days.  He  had  lived  down 
the  former  suspicion  and  distrust,  and  was  acknowledged  to 
be  the  august  and  respected  head  of  a most  venerable  tri- 
bunal. He  abode  in  the  calm  centre  of  the  cyclone.  All 
around  the  court,  the  winds  of  slavery  discussion  were 
howling  and  the  forces  of  disunion  were  gathering,  in  the 
endeavor  to  disrupt  the  Union.  Extreme  abolitionists,  like 
Garrison,  called  the  Constitution  a “league  with  death  and 
a covenant  with  hell.”  Extreme  slavocrats  longed  for  the 
separate  empire  of  slave  States.  What  could  Union-loving 
men  do?  Henry  Clay  made  his  last  effort  in  the  Compro- 
mise of  1850  and  saved  the  nation,  by  postponing  secession, 
until  the  country  had  grown  strong  enough  to  stifle  it.  But 
the  fight  was  only  postponed.  In  1854,  Stephen  A.  Douglas 
secured  the  passage  by  Congress  of  the  Kansas-Nebraska 
bill,  throwing  those  territories  open  to  squatter  sovereignty 
and  the  Republican  party  was  born,  with  its  war-cry  of  no 

22  O’Reilly  vs.  Morse,  15  How.  112. 
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slavery  in  the  territories.  Was  it  possible  for  any  power 
to  still  the  tumult?  Would  not  an  authoritative  deliverance 
from  the  Supreme  Court  do  this?  While  men  asked  these 
questions  the  case  of  Dted  Scott  vs.  Sandford33  came  be- 
fore that  tribunal  for  determination.  There  were  nine  jus- 
tices— eight  Democrats  and  one  Whig ; four  from  free  and 
five  from  slave  States,  for  the  most  part  they  were  elderly 
men  of  long  judicial  experience  and  good  ability — much 
trusted  by  the  people. 

Scott  was  a negro  who  had  been  taken  by  his  master,  an 
army  surgeon,  to  Fort  Snelling,  near  the  present  city  of 
St.  Paul,  Minnesota,  and  had  later  been  brought  to  Missouri. 
Subsequently,  he  claimed  to  have  been  freed,  by  virtue  of 
this  transportation  into  a part  of  the  old  Northwest  Terri- 
tory, which  was  also  north  of  the  Missouri  Compromise  line. 

The  Missouri  Court  decided  against  his  claim  and,  on 
the  ground  of  deciding  matters  of  local  law  in  accordance 
with  the  decision  of  the  State  Court,  the  Supreme  Court 
might  merely  have  declined  to  have  assumed  jurisdiction 
here.  Indeed,  the  original  intention  of  the  court  was  to 
do  this,  and  Judge  Nelson  wrote  an  opinion  on  this  line, 
which  was  intended  to  be  read  as  that  of  the  court.  Then 
it  occurred  to  certain  Georgia  men  that  here  was  a great 
opportunity  to  settle  the  whole  question  of  slavery  in  the 
territories.  There  had  recently  been  advanced  the  doctrine, 
the  fatherhood  of  which  with  some  probability  is  given  to 
Calhoun,  that  any  citizen  of  the  United  States  had  the  right 
to  carry  slaves,  as  any  other  property,  into  any  territory. 
Montgomery  Blair,  in  his  brief  on  the  part  of  Dred  Scott, 
had  brought  the  whole  question  of  slavery  in  the  territories 
and  of  the  constitutionality  of  the  Missouri  Compromise 
line  before  the  court.  Somehow  these  two  ideas  induced 
Alexander  H.  Stephens  to  conceive  the  thought  of  having 
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an  opinion  rendered  by  the  court  which  should  satisfy  the 
South  and  so  kill  the  spirit  of  disunion  there.  He  induced 
Justice  Wayne,  also  of  Georgia,  a faithful  Union  man  until 
his  death  in  1867,  to  share  his  views.  Wayne  learned  that 
Mr.  Justice  McLean,  the  senior  member  of  the  court,  was 
purposing  to  write  a dissenting  opinion,  in  which  he  intend- 
ed to  take  a broader  view  of  the  case  than  was  done  by 
Nelson’s  opinion. 

One  justice  after  another  of  the  seven  who  agreed  in 
the  court’s  conclusion,  was  won  over  to  Stephens’  position, 
Taney  being  one  of  the  later  ones  to  take  that  position.  It 
was  decided  that  Taney  should  write  an  opinion.  Mean- 
time Buchanan  had  been  elected,  and,  in  his  inaugural  ad- 
dress, he  referred  to  the  fact  that  there  might  soon  be  ex- 
pected from  the  Supreme  Court  a decision  which  would 
settle  the  whole  slavery  question.  Two  days  later,  just 
before  the  court  adjourned,  Taney  gave  the  decision  in  the 
Dred  Scott  case.  He  read  his  opinion  and  five  of  the  six 
justices  who  concurred  with  him  read  their  concurring  opin- 
ions. Nelson  refusing  to  modify  his,  Justice  McLean  read 
a dissenting  opinion,  and  Justice  Curtis,  the  only  Whig  on 
the  Bench,  followed  with  a masterful  one  which  pulverized 
Taney’s  argument. 

It  is  greatly  to  be  regretted  that  Taney  ever  wrote  his 
opinion.  He  was  not  strong  on  historical  points  and  was 
not  a man  for  laborious  research,  so  that  Curtis  almost 
turned  his  positions  into  ridicule.  Taney  held  that  slavery 
existed  everywhere  in  the  territories  and,  in  his  historical 
argument,  used  a most  unfortunate  phrase,  to  the  effect 
that  before  the  law  at  the  time  of  the  Declaration  of  Inde- 
pendence, “a  negro  had  no  rights  which  a white  man  was 
bound  to  respect.”  This  statement  was  incorrect,  as  was 
Taney’s  other  statement  that  a negro  neither  had  been  nor 
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could  be  a citizen  of  a State,  which  position  showed  lack 
of  analysis  of  the  concept  of  citizenship  and  a lack  of 
knowledge  that  negroes  had  been  citizens  of  a majority  of 
the  States  (including  Taney’s  own  State  of  Maryland)  at 
the  time  of  the  adoption  of  the  Federal  Constitution  and 
when  Taney  himself  came  of  age. 

The  storm  at  once  broke  loose  about  Taney’s  head.  His 
unfortunate  phrase  was  interpreted  wrongly,  to  mean  that 
a negro  had  morally  no  rights,  in  Taney’s  view,  and  the 
slavery  question  became  an  even  more  envenomed  one. 
Seward  and  Sumner  attacked  Taney  personally  and  Lincoln 
took  toward  the  decision  a position  analogous  to  Jackson’s 
in  reference  to  Marshall's  decision  concerning  the  United 
States  Bank. 

In  the  next  year,  in  a dissenting  opinion,  in  the  case  of 
Taylor  vs.  Carlyle,24  Taney  discussed,  with  keeness  and 
vigor,  the  relative  powers  and  duties  of  courts  of  admiralty 
and  of  common  law.  He  said  that  "while  . . . this 

court  should  be  the  last  court  in  the  Union  to  exercise  pow- 
ers not  authorized  in  the  Constitution,  it  should  be  the  last 
court  in  the  Union  to  retreat  from  duties  which  the  Con- 
stitution and  laws  have  imposed,”  and,  consequently,  in 
1859,  he  wrote  the  opinion  in  the  case  of  Ableman  vs. 
Booth.2'  This  is  only  second  to  his  opinion  in  the  Genesee 
Chief  in  importance  and  shows  remarkable  strength  of  mind 
for  a man  over  eighty  years  of  age. 

Taney’s  virility  was  most  noteworthy  and  his  best  opin- 
ions were  written  after  he  was  well  over  seventy.  Booth 
was  accused  of  having  aided  in  the  escape  of  a fugitive 
slave  at  Milwaukee  and,  having  been  arrested  by  Federal 
officials  under  the  fugitive  slave  law  of  1850,  was  tried  and 

24  Taylor  vs.  Carryl,  20  How.  583. 

25  Ableman  vs.  Booth,  21  How.  506. 
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convicted  in  the  United  States  District  Court.  He  then 
sued  out  a writ  of  habeas  corpus  to  the  Wisconsin  Supreme 
Court  and  was  released.  Upon  this  remarkable  action,  the 
Attorney  General  of  the  United  States  made  a petition  to 
the  Supreme  Court,  averring  that  the  Wisconsin  Court  had 
no  jurisdiction.  A writ  of  error  was  issued,  but  the  State 
court  contumaciously  refused  to  make  any  return  of  it. 
The  unpopularity  of  the  fugitive  slave  act  was  such  in  the 
free  States  that  the  Wisconsin  Court  had  decided  to  nullify 
it,  and  did  not  appear  at  all  by  counsel  in  the  case.  After 
argument  by  the  Attorney  General,  Taney  delivered  the 
opinion  of  the  court.  He  incidentally  remarked  that  the 
court  regarded  the  fugitive  slave  law  as  constitutional,  but 
the  main  part  of  the  argument  was  devoted  to  refuting  any 
claim  for  supremacy  of  the  State  courts  over  the  Federal 
courts. 

If  the  Wisconsin  Court  possessed  the  power  in  this  case, 
they  possessed  it  in  any  other  case,  and  the  other  State 
Courts  possessed  the  same  authority,  so  that  there  would 
be  diversity  in  action.  Taney  bravely  asserted  the  National 

J . f . 

authority,  and,  rightfully,  looked  upon  this  opinion  as  one 
of  his  “most  satisfactory  ones.”  “No  one  will  suppose," 
he  wrote,  “that  a Government,  which  has  now  lasted  nearly 
seventy  years,  enforcing  its  laws  by  its  own  tribunals  and 
preserving  the  Union  of  the  States,  could  have  lasted  a 
single  year  or  fulfilled  the  high  trusts  committed  to  it,  if 
offences  against  its  laws  could  not  have  been  punished,  with- 
out the  consent  of  the  State  in  which  the  conflict  was 
found.”  The  Constitution,  to  Taney’s  mind,  was  “not 
formed  merely  to  guard  the  States  against  danger  from 
foreign  nations,  but  mainly  to  secure  union  and  harmony 
at  home,  for,  if  this  object  could  be  attained,  there  would  ■ 
be  but  little  danger  from  abroad,  and.  to  accomplish  this 
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purpose  it  was  felt  by  the  statesmen  who  framed  the  Con- 
stitution and  by  the  people  who  adopted  it,  that  it  was 
necessary  that  many  of  the  rights  of  sovereignty  which  the 
States  then  possessed  should  be  ceded  to  the  general  gov- 
ernment ; and  that,  in  the  sphere  of  action  assigned  to  it,  it 
should  be  supreme  and  strong  enough  to  execute  its  own 
laws,  by  its  own  tribunals,  without  interruption  from  a 
State,  or  from  State  authorities.” 

“The  Supreme  Court  must  be  above  all  other  courts,  for 
it  is  manifest  that  this  ultimate  appellate  power,  in  a tri- 
bunal erected  by  the  Constitution  itself,  was  deemed  essen- 
tial to  secure  the  independence  and  supremacy  of  the  gen- 
eral government  in  the  sphere  of  action  assigned  to  it,  to 
make  the  Constitution  and  laws  of  the  United  States  uniform 
and  the  same  in  every  State ; and  to  guard  against  evils, 
which  would  inevitably  arise  from  conflicting  opinions  be- 
tween the  courts  of  a State  and  the  United  States,  if  there 
was  no  common  arbiter,  authorized  to  decide  between 
them.” 

On  March  4,  1861,  Taney  administered  the  presidential 
oath  for  the  last  time,  giving  it  to  Abraham  Lincoln,  and  a 
few  days  later,  he  rendered  his  last  important  decision  in 
the  Supreme  Court  in  the  case  of  Kentucky  vs.  Dennison."3 
It  was  an  opinion  characteristic  of  the  position  of  many 
men  in  those  months — loyal  to  the  LTnion  yet  timorously 
fearing  to  bring  coercion  to  bear  upon  a recalcitrant  State. 
A man  was  charged  with  aiding  slaves  to  escape  from 
Kentucky,  and  the  authorities  of  that  State  endeavored  to 
secure  his  extradition  by  the  Governor  of  Ohio.  Failing 
to  secure  such  rendition,  they  asked  a mandamus  to  secure 
it.  The  court  unanimously  decided  that  it  was  the  duty 
of  Governor  Denison,  under  the  Constitution,  to  surrender 
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the  fugitive,  but,  going  on  to  a lame  and  impotent  conclu- 
sion said  that  neither  the  Constitution,  nor  any  act  of 
Congress,  had  provided  any  method  of  enforcing  this  right, 
and  compliance  with  the  command  of  the  Constitution  must 
be  left  to  the  conscience  of  the  Governor  of  Ohio,  as  there 
was  no  sanction  to  this  law.  It  was  a weak  decision,  yet 
we  must  remember  that  it  was  a moment  when  the  power 
of  the  Federal  Government  to  coerce  a State  was  held  to  be 
very  doubtful  and  that  even  now,  fifty  years  and  more 
afterwards,  the  Supreme  Court  was  not  absolutely  sure  how 
it  might  coerce  West  Virginia  to  pay  to  Virginia  the  sum 
decreed  as  due  her. 

In  1860,  there  were  five  justices  from  slave  States.  Camp- 
bell, of  Alabama,  left  the  court  and  went  with  his  State. 
Wayne,  of  Georgia,  and  Catron,  of  Tennessee,  remained 
loyal.  Daniel,  of  Virginia,  died  just  before  secession  came. 
Taney  remained  loyal  to  the  Union  but  kept  quiet.  A blast 
upon  his  bugle  horn,  in  favor  of  the  Union,  had  been  worth 
a thousand  men.  Even  his  silence  helped  the  Union  cause 
in  Maryland.  Did  he  withhold  his  spoken  support,  because 
he  was  secretly  disloyal  ? Some  men  think  so,  but  is  not 
another  reason  more  probable,  especially  since  in  the  inti- 
mate letters  of  this  period,  printed  by  his  biographer,  there 
is  no  hint  of  a wish  that  the  South  may  triumph,  but  rather 
the  often  expressed  desire  that  the  old  condition  of  affairs 
might  return.  Was  not  the  cause  the  ingrained  feeling  that 
a judge  must  refrain  from  all  comment  upon  political  mat- 
ters, that  politics  and  judicial  affairs  must  be  kept  apart  in 
watertight  compartments,  and  that  the  Chief  Justice  must 
confine  his  utterances  to  those  made  in  delivering  opinions 
from  the  Bench? 

The  situation  of  affairs  in  Maryland  was  critical,  when 
John  Merryman  was  arrested  by  soldiers  for  alleged  dis- 
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loyalty,  on  May  25,  1861.  He  was  committed  to  Fort  Mc- 
Henry and  his  counsel  sued  out  a writ  of  habeas  corpus, 
which  Taney  issued.  Acting  upon  orders  from  Washing- 
ton, the  officer  in  command  at  the  Fort  refused  to  surrender 
his  prisoner  to  the  Marshal  of  the  United  States  District 
Court,  since  President  Lincoln  had  suspended  the  privilege 
of  the  writ  of  habeas  corpus.  Late  in  a gloomy  afternoon 
the  marshal  returned  to  the  United  States  Court  room  with 
the  intelligence.  The  infirm  and  aged  Chief  Justice  was 
waiting  on  the  bench,  surrounded  by  a group  of  interested 
auditors,  who  gathered  close  around  him  to  hear  his  low 
voice  saying  that  he  would  excuse  the  marshal  from  sum- 
moning the  posse  camitatus  to  aid  him,  since  the  power 
refusing  obedience  was  notoriously  superior  to  any  the 
marshal  could  command.  Nevertheless  the  detention  of 
Merryman  was  unlawful,  because  the  President,  under  the 
Constitution  of  the  United  States,  cannot  suspend  the  privi- 
lege of  the  writ  of  habeas  corpus,  which  may  be  done  by 
Congress  alone.  Furthermore,  ‘‘a  military  officer  has  no 
right  to  arrest  and  detain  a person,  not  subject  to  the  rules 
and  articles  of  war,  for  an  offense  against  the  laws  of  the 
United  States,  except  in  aid  of  the  judicial  authority  and 
subject  to  its  control.”  He  then  remarked  that  he  would 
file  an  opinion  in  writing  and  did  so  in  a few  days.  The 
scene  is  worthy  of  perpetuation  by  the  painter’s  brush  and 
should  be  depicted  on  the  walls  of  the  Baltimore  Court 
House. 

Taney  did  not  believe  that  inter  anna,  leges  silent,  but 
rather  took  the  maxim  to  guide  him,  ‘‘Let  justice  be  done, 
though  the  heavens  fall.”  The  unprejudiced  reader  of  the 
opinion  in  Ex  parte  Merryman”  can  not  but  admit  that 

27  Ex  parte  John  Merryman  (Taney’s  Reports,  246),  Fed.  Cas. 
No.  9,  487. 
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Taney  was  right  and  Lincoln  was  wrong,  and  Congress  rec- 
ognized the  truth  of  this  later,  when  it  passed  an  act  sus- 
pending the  privilege  of  this  writ.  For  forcefulness,  per- 
spicacity and  convincing  logic,  this  last  important  opinion  of 
Taney's  is  not  excelled  by  any  one  which  he  ever  wrote, 
Lincoln  defended  his  position  in  his  next  annual  message  to 
Congress,  but  the  defense  is  not  adequate. 

Taney  sat  in  the  Supreme  Court  and  in  the  Circuit 
Court  for  two  years  more,  but  rendered  no  further  notable 
decisions.  His  health  failed.  He  did  not  sit  on  the  bench 
at  the  winter  term  of  1863-64  and  he  died  in  Washington 
on  October  12,  1864,  in  his  eighty-eighth  year. 

When  this  upright  austere  man  died,  a surprisingly  large 
number  of  spontaneous  tributes  were  made  to  him,  espe- 
cially when  we  remember  how  hot  were  the  passions  of 
the  times.  He  had  no  personal  enemies  and  most  of  his 
political  ones  forgot  their  animosity  and  joined  in  the  hom- 
age paid  his  memory  by  the  leaders  of  the  Bar.  He  had 
played  an  important  place  in  the  history  of  his  times.  He 
had  made  some  grievous  mistakes,  but  he  had  never  lost  his 
high-minded  integrity.  He  had  loved  the  United  States  all 
his  life  and  had  faithfully  expounded  the  Constitution,  as 
he  comprehended  it.  He  was  the  author  of  the  great  decis- 
ions in  the  Charles  River  Bridge  Case,  in  Luther  vs.  Bor- 
den, in  the  Genessee  Chief,  in  Ableman  vs.  Booth  and  in 
Kx  parte  Merryman. 


